03/08/03

THU 11:57 FAX 518 428 6963 SEN. RATH

Legislative Bill Drafting Commission
05929-03-3

IN SENATE--Introduced by Sen

—read twice and ordered printed,
and when printed to be committed
to the Committee on

ASSEMBLY

IN ASSEMBLY--Introduced by M. of A.

-=-read once and referred to the
Committee on

*REALPRLA*

(Provides for licensing of home in-
spectors and associate home inspec-—
tors, and establishes a licensure
board in the department of state)

RP L. licensze home inspctors
AN ACT

to amend the real property law, in

relation to providing for the
licensing of real estate home
inspectors

The People oE the State of New

York, represented in Senate and

Ascembly, do enact as follows:
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Section 1. The real property 1aﬁ is amended by adding a new article

12-B to read as follows:

ARTICLE 12-B

REAL ESTATE HOﬁE INSPECTORS

Section 445. Short tjitle.

445-a. Definitions.

~445-b, State home inspeation board.

445—c. License required for hbme inspectors.

445-4. Qualifications for licensure.

445-¢, Duties @of the seczetar&.

445—f, License periods and renewals.

445—g. Duty of care of home ihspector5-

445-=h. Suspension and revOcatﬁon of licenses.

445—i. Construction with other laws.

445-4. Violations andApenaltiés.

445-k. Severability.

§ 445. SBhort title. This articie shiall be known and may be cited as

the "home inspection professional licensing act".

§- 445—a. Definitjions. For the purpbses of this article, the following

termz shall mean:

1. "Associate home inspector” means?any person licensed as an asgsoci—

ate home inspector pursuant to the provisions of this article and who

works under the indirect supervision of a home inspector.

2, "Board"” means the state home insbection board establizhed pursuant

to the provisions of section four hundred forty—five-b of this article.

3, "Customer" means any person | who engages or SeekSs to _engage the

gervices of a home inspector for ‘the purpose of gbtaining an inspection

of and written report upon the condition of a residential building.
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1 4. "Direct supervision" means tha? a4 home inspector is on-site and in
2 +the presence of the inspector in tra%ning during the ingpection proce-
3 dure, and oversees and takes full résponsibility for the inspection and
4 report produced by the inspector in %raining.
5 5. "Home inspector" means any ?person licensed as a home inspector
6 pursuant to the provisions of this a#ticle.
7 6. "Home inspection" means a'visuai inspection and written evaluation,
8 performed for considaration, of multiple systems and components of a
9 residential building +to provide a?customer with objective information
10 about the condition of the property At the time of inspection.
11 7. "Inactive perigd" means any period during which a licensee has
12 nallowea his or her license to 1apse.é
13 8. "Indirect supervigion® means§ thet a home inspector reviews and
14_.eva1uates one of every ten inspectioﬂ reports produced by an associate
15 home inspector for the purpose of vérifvinq compliance with the code of
16 ethics and standards of practice adoﬁted by the board.
17 2, "Inspector in training" means an individnal performing inspections
18 under the direct superviscion of i home inspector for the purposes aof
19 sgatisfying the requirements to obﬁgin an  associate home inspector
20 license.
21 i0. "Licensee" means any individuaﬁ licensed pursuant to this articie
22 as a home inspector or associate home;inspector.
23 11, "Residential building" means a strugture consisting of one to four
24 family dwelling units, and their garages and carports.
25 12, "Secretary" means the secretary:of state.
26 § 445-b. State home inspection boara. 1. There is hercby sstablished a
27 state home ingspection board, within tAe department of state, which shall
28

be composed of the secretary of state:or the secretary's designee and
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eight additional members, three of whom shall be public members and five

of whom shall be licensed home inspectors, appointed as follows:

&, Four members shall be appointed by the governor, one of whom shall

be a public member and three of whom shall be licensed home inspectors.

b. Two members shall be appointed by the temporary president of the

senate, one of whom shall be & public member and one of whom shall be a

licensed home inspector.

c. Two members shall be appointed by the speaker of the assembly, one

of whom shall be a public member and one of whom shall be a licensed

home inspector.

d. Notwithstanding the foregoing, the members of the first board who

are home inspectors need not be certified or licengsed under this article

prior to this appointment to the board but shall have been engaged in

the practice of home inspection for compenzation For not less than five

years, having performed not less than f£ive hundred home inspections for

compensation.

2. Appointed members of the board shall serve for two year terms, but

at the pleasure of the appointing entity. Vacancies shall be filled by

the origingl appointing entity.

3. The members of the board shall receive no compensation for their

services, but shall be allowed their actual and necessary expenses

incurred in the performance of their duties. pursuant to this article,

4. The depariment of state shall provide the board with =uch facili-

ties, rescurces and personnel as shall be necessary to properly carry

out the board's powers and duties.

5. The board shall meet not less than twice a year, and at such addi-—

tional times as shall be determined by the chair of the board.

6. The board zhall have the power and duty to:
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1 (a) advise the secrefary in the a&minis#ratibn and enforcement of the
2 provisions of this article and shall recom%end to the secretary requ-—
3 lations necessary to effectuate the provisions thereof:;
4 {(b) =adopt or approve an examination éesigned to test competence in
5 home inspection practice as determined byi recggnized role definition
6 methodolegy, and developed and administeréd, to the extent practicable,
7 in_a manner consistent with the American ﬁducatiohal Research Associ-
8 ation's "Standards for Educational and Psy%hological Testing" . The board
9 may _adopt the qualifying exam offered b; the American Society of Home
10 Inspectors and the National Agsociation of ﬁome Inspectors and aﬁy other
11 previocusly existing pationally recognized &ome inspection exam utilized
12 prier to the efifective date of this artiche_gg satisfying the examina-
13 tion requirement for the licensure of home %nspectors and associate home
14 ingpectors pursuant to subdivigion Five of ;ection fouf hundred forty-—
15 five-d of this article; |
16 (¢) establish standards for the trainin; and continuing education of
17 home inspectors: .
18 (d) develop and publish a code of ethics% for licensees, consistent
19 with the provisions of this article and sougd ethical practices;
20 {e) develop and publish 8 standard of ;ractice for home inspectors,
21 which shall, to the extent practicable, be éonsistent with standards of
22 practiée published by recognized non-profit national home inspector
23 ocerganizations:; and |
24 (f) modify the standards of practice asg necessary after a proper
25 notice and comment period. The standards of;practice shall not include a
26 required reporting format, or limitations oﬁ'the information provided by
27 a licensee to a customer. '
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§ 445-c. Tigense required for home ' inspectors. No person shall

conduct, or represent that he or she has the ability to conduct & home

inspection for compensation, unless such person is licensed as a home

inspector or associate home inspector pursuant to this articie. Every

person purporting to provide a home inspection, any service similar to a

home imspection or a service that fulfills the function of a home

inspection shall be subject to the provisions of this article.

§ 445-d. Qualifications for 1icensure-i_;. Every applicant for a

license as a home inspector shall: (a)(i) have a high school diploma and

been engaged as an associate home in5pecﬁor for not less than one year

i

and, during such time as an associate home inspector shall have

performed not_ less than two hundred fifty home inspections for compen—

sation; or i

(ii) have education and experience the bdard considers equivalent to

that required by subparagraph (i) of this paragraph; or

(iii) be licensed in this state as an aréhitect or engipeer; and

(b) have passed an examination desigﬂed to test competence in home

inspection practices, as approved by the bdgfd.

2, Bvery applicant for a.licenSQ AS_an gﬁsaciate home inspector shall:

(2) have successfully completed high school or its eguivalent:

(b) have passed an approved course of sthﬂy. as prescribed by the

board, which shall consist of not lessg thén ninety—six classroom hours

of core real estate inspectjon courses within the previous five years:

{c) have performed not less than seventy-five home inspections under

the direct supervision of 2 home inSpector;Eand

(d) have passed an examination designéd to _test competence in home

inspection pracktices,; as approved by the board.
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3. The provisions of section four hundred forty-five~c of this article

shall not apply to any person performing a home. inspection while wunder

the direct supervision of a home inspector for the purpose of meeting

the requirements of paragraph (c) of subdivision two of this section.

4. Upon payment of such fee and submission of such application, as

shall be prescribed by the secretary, to the secretary, the secretary

shall issue a home inspector's license to any person who holds a valid

license as a home inspector issued by another state or pogsession of the

United States, or the District of Columbia which has standards therefar

which are substantially eguivalent to those of this state, as determined

by the bopard.

5. On or before the three hundred sixty-fifth day following the

adoption or approval of the examination required by this article, the

secretary shall, upon applicatiqn therefor, iszsue:

{a) & home inspector's license to any person who meets the require—

ments established in paragraph (a) of subdivision two of this section

and has either passed an examination as.reéuired by paragraph (4§) of

subdivision two of this section or in lieu  of having passed such an

examination has gualifications for licensure gatisfactory to the board,

and who has been engaged in the practice of. home inspection for compen-—

sation for not less than three years prior to the effective date of this

section, having performed not less than three hundred home inspections

for compenszation; or

(b} an associate home inspector's license to any person failing +to

meet the regquirements of paragraph (a) of this subdivision, when such

person meets the reguirements established in paragraphs (a) and (d) of

subdivision two of this section, and who has been engaged in the prac-—

tice of home inspection for compensation for not - less  than one vear,
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having performed not less than one hundred home inspections for compen-

sation.

§ 445~e, Duties of the secretary. 1. Theféecreta:y ghall, in congulta—

‘ i
|

tion with the board, establish such rules and regulations as shall be

negessary to implement the provisions of thils article.

2. The secretary shall establish such fees for licenses, renewals

thereof and other services pursuant to thils article as he or she shall

deem reagonable to cover the costs of implementing the provisions of

this article,

. i
}
Co
P

§ 445-f. License periods and remewals. 1., All licenses and renewals

thereof issued_pursuant to this article shéli bé issued for a period of

two years, except that the secretary may,@ih ofder to stagger the expi-—

ration dates thereof, issue licenses, within?oné vear of the effective

date of +thisg article, for periods of notilésszthan six months nor more

than twenty-—nine months.

2. No rernewal of a license shall be issueﬁ%unléss the applicant there—

for shall, within two years of applving foriéuchﬁrenewal, have success—

fully completed and passed a course of confinuing education approved by

the board. Such course shall consist of not:iessfthan thirty~two hours

of home inspection instruction, as dete:minéd:by-the board,
s :
3. The license of any person who has hdd an inactive period of not

more than five years may renew his or her license by meeting the

requirements for the renewal of such Jlicengse. A person who held a

license and has had an inactive period of more than five YEArsS, Ehall,'

in addition +o any cther reguirement for renewal of such license, pass

the examination provided for by paragraph (d)} of subdivision twe of

section four hundred forty-five—-d of thisEaxtiéle within the preceding

year.
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§ 445-g. Duty of care of home inspectors.?l.-Everv home ingpector and
S
associate home inspector shall comply with!the provisions of this arti-

cle, and the rules, Iequlations and standat&s adopted pursuant thereto.

The duty of every home ingpector or associate home inspector shall be to

the customer. No 1liability for inform&ﬁion% contained within a home

inspection report, or omitted from 2uch réﬁbxt} shall accrue to any

other‘partv.

2. Every home inspector and associate homel inspector shall display his

or her Jlicense gpumber and status as ‘a  licensed home inspector or

licensed associate home inspector on every hbmeiinspecticn report and in

all advertising. Upon request of any customer or interested party to a

real estate transaction, every home_jinspector arnd associate home inspeg—

tor _shall provide such proof of licensure.pufsugnt to this article as

shall be iggued by the secretary for such purpose.

3. After the completion of a home inspection on behalf of m customer,

each home imspector or associate home ingpector shall provide such

customer with a written report of the findings of such inspection. Every

such written report and the informatien contained therein shall be

deemed confidential and shall not be disclosed without the express

consent of the customer.

4. No home inspector or associate home inspector shall:

(a) perform or offer to perform, for any additional fee, any repair,

improvement or replacement of any component or system in a residential

building for which =uch inspector, or associate or partner thereof shall

have prepared a home inspection report within @ the praceding twelve

months. This paragraph shkall not inelude repairs to components and

systemg not included in the standards of practice adopted pursuant to

this article:
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(b) inspect any residential building jin which such inspector, assogi-

ate, partmer or relative thereof has a financial interest or any inter-

est in the transfer thereof, including the recéipt of any commiggion as

an agent;

(¢) offer to provide or provide any commissjon, referral fee or kick-

back to the zeller of an ingpected residential Suilding, or to the agent

of either or both the seller and buyer of such building, for the refer—

ral of any business to such inspector or asspciate or partner thereof:

or

(d) agree *to perform any home inspecfioﬁ OI uprepare any home

inspection report for which compensation or employment is contingent

upon the conclusions of the hame inspection tepdrt, pre-established or

prescribed findings, or the closing of a real eétate transaction.

§ 445-h. Suspension and revocation of licenses. l. A licenze to engages

in the business of home inspection may be suspended or revoked by the

secretary, or in lieu thereof the secretary may /impose a fine not to

gxceed one thousand dollars per violatian or issue a reprimand, for any

one or more of the following causes:

{a) fraud or bribery in securing a license;

(b) the making of any false statement as to afhate:ial matter in any

application or other statement or certificateirehuired by or pursuant to

this article;

(c) incompetency:

(d) failure to display a license as provided ih this article;

(e) violation of any provision of this artiecle, or any rule or requ-—

lation adopted pursuant thereto; or
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(f) conviction of a felony involving fraud, theft, perijury or bribery,

or any other cause which would permit disqualification from receiving a

license pursuant to this article upon the origﬁnal application therefor,

2. Whenever a license is revoked pursuant to subdivision one of this

section, such license shall not be reinstated or reissued until after

the expiration of a period of five years from the date of such revoca-

tion.

§ 445-i. Construction with other laws. Nothihg in this article shall

prevent any licensed engineer, registered ' architect or any other

licensed or regulated profession or governmental employee from acting

within the scope of his or her profession or:eﬁplqyment.

§ 445-7. viglations and penalties. Any person who directly or indi-

rectly engages in the business of home inSpeétion, holds himself or

herself out to the public as being able to§engage in the busginess of

home inspection without a license therefor, viélates any provision of

this artigle or any rule or regulation adopted{pursuant thereta, engages

in _the busginess of home inspection after having hig or her license

revoked or suspended, or without a license to éngage in the businegs aof

home inspection, directly or indirectly employs, permits or authorizes

an unlicensed person to engage in the business \of home inzpection shall

be guilty of a migsdemeanor and upon the firsE conviction thereof shall

be sentenced to a fine of not more than one thousand dollars, or to a

term of imprisonment not to exceed six months, or both such fine and

imprisonment: upon a second or subsequent conviction thereof shall be

gentenced +o a fine of not less than one thousand dollars nor more than

five thousand dollars, or to a term of impriSOnhent not to exceed one

year, or both suiich f£ine and imprisonment. Bach &iolation of this article

shall be deemed a separate offense,
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1 5 445-k. BSeverability. In thé event it is determined by a court of

2 competent jurisdiction that anv‘phr%se, clauée, part, subdivision, para—

3 graph or sectibn, or any of the pra%isions of this article, iz unconsti-—

4 tutiomal or otherwise invalid or in?perative, such Qetermination shall

5 not affect the wvalidity or effec; of the remaining provisions of this

6 article. :

7  § 2. This act shall take effect o’:ﬁa‘izne one hundred eightieth day after =

8 it shall have become a law, exceptgthat:

9 (a) section 445-c of the real proéerty lawA as added by section one of
10 +this act, shall take effect on the %hree hund?ed sixty-fifth day after
11 the effective date of this act; andg
12 (b} any rules, regulations and %ther measures negessary to implement
13 the provisions of this act on its %ffective ‘date are authorized and
14 directed to be promulgated or takenéon or before such date.
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